Mr R Pearson
Deputy Director General
Planning Operations and Regional Delivery
NSW Department of Planning and Infrastructure
22-33 Bridge Street,
Sydney NSW 2000

By post and email

7 April 2014
Dear Mr. Pearson,
Blue Mountains City Council’s (BMCC) Draft Local Environment Plan (DLEP 2103)
The Mountains Combined Chambers and Community (MCCC) was formed by Business Groups,
Chambers of Commerce and Village Associations within the Blue Mountains Local Government area
(LGA) to voice serious concerns about DLEP 2013.
MCCC favours a progressive planning instrument for our LGA that balances environmental protection of
the World Heritage Area with the economic and social needs of the residents of our 27 towns to achieve a
sustainable future. In our view DLEP 2013 does not meet community needs for jobs and housing
alternatives that would support a village lifestyle.
When our representatives met you on Wednesday 5 March 2014 you requested we identify our six most
important concerns. The attached submission classifies MCCC’s concerns as ‘general’ and ‘specific’ and
provides examples to illustrate some of the more glaring failings of DLEP 2013.
In your letter of 12 June 2013 to Council you agreed to allow Council to deviate significantly from the
standard instrument. We ask you reconsider your position and take into account the concerns set out in
this letter and the submissions on DLEP 2013 of the two peak bodies, Urban Task Force and Urban
Design Institute of Australia 5 March 2014 (attached).
.
Signed

On behalf of Mountains Combined Chambers and Community
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Submission on the Blue Mountains DLEP 2013
General concerns


DLEP 2013 is not a standard-instrument LEP. As such, it is bad for the State’s program of
uniformity and potentially ruinous for the residents of the Blue Mountains. The highly
proscriptive controls involve subjective planning judgments which will not be reviewable thanks
to legal language which will effectively make Council’s decisions law. Subjective and
proscriptive topics should be in development control plans (DCPs) where Council has the
flexibility to regulate changing circumstances reasonably.



DLEP 2013 provided the opportunity to correct the failings of LEP 2005 and LEP 1991. These
LEPs have not resulted in a sustainable balance between residential and business uses in fact they
have stopped urban consolidation and contributed to stagnation of the business and tourist sectors.
This is so even in areas where there was zero or minimal impact on the world-heritage national
park. Evidence abounds in the form of failed businesses and closed shops, high youth
unemployment, 60% of residents having to travel out of the LGA for work (most of those who
stay are employed by Council or the State) and 92% of the housing stock being suburban homes
unsuitable for anyone not in a family group.



The Mayor has been reluctant to engage with the business community to discuss its concerns yet
has openly lent his support to the Blue Mountains Conservation Society which has run a highly
visible campaign in favour of DLEP 2013 under the banner “Hands off our LEPs”. Council
appears unwilling to listen and take notice of either experts or the Dept of Planning. It has failed
to consider ratepayer-funded reports that recommend changes to planning policies to achieve
sustainable economic and tourist development. Consider, for example, the following documents
whose policies and recommendations that have been ignored by DLEP 2013.
a) Planning circular ‘Changes to existing use rights’ 31 March, 2006
b) Practice Note PN 09-005 ‘Local Environment Plan Zone Objectives’ 10 September, 2009
c) ‘Strategic Tourism and Recreation Planning Study’ by the Stafford Group, Dec 2011 (The
Stafford Report) (Attachment 15 to the Planning Proposal for DLEP 2013)
d) ‘Planning Study for Employment Land in the Blue Mountains’ by Goldberg Blaise,
November 2012 (Attachment 11 to the Planning Proposal for DLEP 2013)
e) ‘Blue Mountains Business Park Concept Design for Clean Technology Park’ by URBIS, June
2011
f) 'Residential Development Strategy & Addendum’ (Attachment 13 to the Planning Proposal
for DLEP 2013)
g) BMCC Community Strategic Plan Sustainable Blue Mountains 2025’ commenced in 2000
and revised and updated 2012/2013
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‘Specific’ concerns
1. Non standard legal language: ‘complies with’ instead of “has regard to”
Cls 1.2A and 2.3A are unnecessary by virtue of Section 79C of the Environmental Planning and
Assessment Act 1979 (EP&A Act) and ought to be substituted by the standard instrument’s usual
phrase “has regard to”– see UDIA’s letter attached.
DLEP 2013 includes subjective and proscriptive matters which ought to be in DCPs. Council’s
“tougher language” in the DLEP will minimise the chances of any judicial review of its decisions.
The final say on subjective matters like design ought not be council bureaucrats and elected officials
but a judge after having the benefit of expert testimony.
Recommendation:
MCCC requests the standard instrument phrase ‘with regard to’ be substituted for “complies with” in
clauses 1.2A and 2.3A (and any other clauses where this wording appears in DLEP 2013).

2. Existing use rights
DLEP 2013 has downgraded many existing commercial developments to R2 and failed to ‘up-zone’
businesses of long standing that are erroneously zoned ‘residential’ in existing LEPs. For example
Woodford (see ‘examples’ appendix 1) has been left without any area zoned for commercial use yet
shops have operated there since the mountains were crossed. (Appendix 1 Woodford, Blaxland,
Wentworth Falls)
The BMCC actively discourages land owners from making ‘rezoning applications’ by stating that
‘there will be limited the opportunity for rezoning’ (see DLEP 2013’s Fact Sheet 18).
It is unfair to deprive owners of business of the appropriate zoning as, with only existing-use rights
potential buyers are unlikely to be willing to commit. Furthermore in residential as well as business
zonings it is unclear how ‘existing-use rights’ will be handled where the minimum-lot size has been
increased beyond the actual holding. Examples show there are several areas where the existing
minimum-lot size is 1200 sq m and the proposed minimum-lot size is 10 ha. (See Appendix 2
Wentworth Falls)
Recommendation:
DLEP 2013 be amended to:
 (where appropriate) rezone land to reflect existing and past commercial use.
 reduce minimum-lot sizes to reflect actual lot size where there is an existing use.
3 The Stafford Report identifying reforms to boost sustainable tourism has been ignored
‘The Stafford Report’ is a damning indictment on the existing planning regime with regard to tourism
in the Mountains yet Council has chosen to delay implementation of its much needed reforms.
Tourism currently contributes $500 million pa to the Blue Mountains economy and is a significant
potential growth area. The current and potential income is threatened by DLEP 2013 because it
allows little scope for operators to respond to the changing demands of the tourist market. For
example, DLEP 2013 unreasonably limits the size of a B&B to 3 bedrooms and unfathomably says a
farm-stay operator cannot employ ‘permanent staff’.
Tourism is an important non-government employer on the mountains. If tourism fails employment
everywhere falls.
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Recommendation:
DLEP 2013 be amended:
 to implement the recommendations made by the Stafford Report 2.5 years ago, including the
introduction of an SP3 Tourist Zone, to permit innovative tourism and recreation
development.


to delete Cl 5.4 which needlessly restricts the size of a facility.



to delete Cl 6.30 which needlessly restricts how a Rural and Nature Based Tourism
Development operates

4 Unreasonable restrictions placed on medium-density housing
DLEP 13 unreasonably restricts medium-density development to specified precincts while excluding
it from large areas within 800 m of town centres in the name of preserving “character” through
applying either the non-standard Period Housing Area (Council’s diluted form of a Heritage
Conservation Area) or the non-standard R6 Residential Character Conservation zone.
Furthermore, Council has “translated” LEP 2005’s accessible housing provisions to R2 Low Density
across the mountains (see Appendix 3 Hazelbrook example) and not adjusted its precincts - even
those where not a single unit has been built indicating that the nominated precincts from previous
LEPs are not attractive to the market (see Appendix 3 Lawson and Wentworth Falls).
With 92% of the housing stock suiting only families with cars, the mountains are in urgent need of
alternative housing. Council’s suite of measures do the opposite of what Housing NSW and its own
Residential Study recommend. They also run counter to the States Affordable Rental Housing policy.
DLEP 2013 guarantees that residents’ crying need for alternative housing will not be met.
Urban renewal is urgently required to ensure the region’s viability (economically, socially and
environmentally) into the future. Large block sizes disperse residents (instead of creating
‘communities’), mandate car use (instead of walking and pollute the environment) and discourage
local shopping (in favour of district centres).
Far too much area is zoned R6 (1200 sq m blocks with no seniors or multi-dwelling housing
permitted). In many locations R6 zoned houses are right on the boundary of local shopping and
transport centres (e.g. Lawson, Wentworth Falls, Leura and Katoomba). Furthermore many of the
existing houses in this zoning do not exhibit ‘special character’ and are on lots smaller than the
permitted 1200 sqm (see Appendix 4 examples Leura and Wentworth Falls).
In Wentworth Falls seniors housing has been relegated to the south-side of the busy Great Western
Highway making access to the shops and railway station a hazardous and overly exhausting exercise.
(Appendix 5 see Wentworth Falls)
The Residential Study (attachment 13 to the Planning Proposal for DLEP 2013) notes, as other
reports before it have, that the mountains lack affordable housing near stations and villages.
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Recommendations:
DLEP 2013 be amended





To allow medium density (R3) development within 800 metres of a village centre
particularly where there is a railway station.
To delete cl 6.19 Period Housing Area. (if a cluster of pre-1946 houses has merit it will
satisfy the standard-instrument’s definition of a Heritage Conservation Area).
To delete the R6 Residential Character Conservation zone. The combination of heritage
listing and R2 zone is adequate to protect the genuinely grand old houses set in traditional
grounds.
To align lot sizes with existing lot sizes

5. Planning controls in business zones are unreasonable
DLEP 2013 has unreasonably reduced floor-to-space ratios for commercial uses and not aligned
planning controls for employment land to compete with neighbouring LGAs in accordance with
Goldberg Blaise’s recommendations.
For example, Springwood shopping centre had a FSR of 2:1 under LEP 4. Draft LEP 2013 has
reduced this to a FSR 1.5:1.
Brooklands and Glenbrook Village Neighbourhood Centres have a floor-to-space ratio of 0.5:1 and
0.6:1 respectively. This ratio should be increased to 1:1 to match Blaxland.
A larger FSR means that office space and/or residences above shop fronts can be developed to
encourage renewal and upgrading of current facilities.
Recommendation:
DLEP 2013 amend planning controls, including FSRs to enable commercial premises and
employment lands to compete with neighbouring LGAs.
6. Development Control inclusions in the LEP
DLEP 2013 includes matters which ought to be in development control plans. Experience shows that
impractical heritage and accessibility controls when included in an LEP deter urban renewal. For
example, DLEP 2013’s precinct objectives provides in cl 7.9 (1)(e) that built forms should be
‘consistent’ with ‘the architectural character of existing buildings constructed during the earlytwentieth century”. Council officers interpret this to mean that arcades are not permitted in
Wentworth Falls even though arcades dot the mountains. Pleas to council to agree a Master Plan have
gone unheeded. (See Appendix 6 Wentworth Falls Chamber letter)
Shoppers like to shop indoors in inclement weather (a relatively frequent event in the upper
mountains). Arcades are an example of a solution to this need.
Recommendation:
DLEP 2013 be amended to delete Part 7 precinct controls. (If such proscriptive controls are
considered necessary they ought to be in the DCP to allow flexibility).

7. Village by village consultation and development of master plans.
MCCC recognizes that ‘village by village’ master planning is a time consuming task. Some village
master plans do exist; others have been requested but not delivered. It is incomprehensible that
planning for villages can be considered in DLEP 2013 without reference to a village master plan.
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BMCC community consultation on the DLEP 2013 consisted of 4 community information sessions –
(just after the bushfires and before Christmas). After complaints an extra presentation was made on
business and employment land in February 2014.
Getting to grips with DLEP 2013 and its supporting documents (particularly the poorly accessible but
all important maps) is more than the average person could possibly manage. Apart from time, legal
training is needed.
’Village by village’ consultation and master planning led by independent urban design consultants
would ensure that the following concerns are addressed:
 Village specific community aspirations similar to that in BMCC Community Strategic Plan
‘Sustainable Blue Mountains 2025’ are reflected in DLEP2013
 Recommendations made in the Stafford Report are adopted and land zoned accordingly
 That urban renewal within 800 m of town centres be facilitated
Recommendation:
That the DCP currently in preparation not be exhibited until master plans have been developed for
each town in consultation with a reference group consisting of a representative from the relevant
Chamber, the community and an independent urban planner.
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Appendix 1-Down-zonings of existing
commercial areas
Example 1 – No commercial zones in Woodford
DLEP 2013 has downzoned the existing shops on the highway to E4 Environmental Living (lowimpact residential use) leaving shop owners concerned for the future of their businesses. . This
zoning is inconsistent with historic use, existing use and the future use the community wants for its
historic village. (see Blue Mountains Bikes
submission which was supported by the
community.) The zone is also inconsistent
with the Council’s Strategic Plan –
‘Sustainable Blue Mountains 2025’ which
provides: “Key Direction 2 - A Liveable City;
Objective 2.1 The liveability, vibrancy and safety of
towns and villages is strengthened. Strategies d.
Address the needs of smaller town and village
centres through initiatives that support their
ongoing vitality and viability.”

Woodford in the late 1800s and as it is
today- a commercial centre still exists but
this has been zoned as ‘residential’.

Example 2 Blaxland
Under LEP 4 29-31 Great Western Highway Blaxland was zoned 2(a1) 700 sqm minimum site
area. Under Draft LEP 2013 it will be E4 with a minimum site area of 1200sqm. This site has been a
hardware store for in excess of 40 years, before LEP4 was written. Council zoned this land
residential and in 2005 extended the Neighbourhood Zoning from Kidman Street to within one
block of the Hardware Shop. Similarly shops opposite Kidman Street on the western side of Great
Western Highway have been shops for in excess of 30 years.
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Figure 2 This shop on land zoned as residential E4 has been prospering for 40
years. The zoned ‘village area’ is just a block away

.

These shops in Blaxland zoned as residential have been operating for more than
30 years
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Example 3 – Wentworth Falls
Shopping precinct on the Great Western Highway opposite Wentworth Falls cemetery in
LEP 2005 zoned Living General and in DLEP 2013 zoned low density residential. At least one
of these businesses has been operating since 1991.

This active shopping centre on the Great Western Highway at Wentworth Falls
is zoned ‘low density residential’
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Appendix 2 -Down-zoning in residential
areas
Under LEP 2005 areas zoned ‘Living Bushland Conservation’ permitted subdivision of 1200
sq metres. Some of these areas under DLEP 2013 are zoned E4 ‘Environmental Living’ and
now have a minimum block size of 10ha.

Residential zonings in this part of Wentworth Falls (Valley Road) under
proposed zone E4 have a minimum block size of 10 ha. What will happen if
these houses on much smaller blocks need to be renewed at a later date? What
of smaller block sizes in this zone that do not have a constructed dwelling? Are
they sterilized from future development?
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Appendix 3 - Lack of urban consolidation
Example 1 Hazelbrook
Residential lots along Glendarrah St, Hazelbrook within 800 meters from the town centre and railway station
have a zoning history as follows:
LEP 4

VILLAGE - HOUSING RESIDENTIAL 2(A1); Permissible Use - Townhouses

LEP 2005

Living General with provision for Accessible Housing Area; Permissible Use - Townhouses
for over 55’s
R2 Low Density Residential

DLEP 2013

Glendarrah St Hazelbrook close to railway station and shops - zoned for
townhouses LEP 4, LEP 2005 – zoned R2 Low density residential DLEP 2013
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Example 2 Lawson
Existing and proposed medium-density precincts are not located in areas that are attractive to
developers. In the Lawson case substantial medium density opportunities have not been realized as
shown in the following table (below the map). The locations anecdotally occur in areas where there are
significant development restrictions and consequently costs e.g. heritage, need for demolition. If most of
the land within 800 metres of village centres were designated as medium density, developers can choose
sites that may be able to be developed at a price that allows for ‘affordable’ housing.

Compared with Wentworth Falls (see below) there are substantial medium
density areas in Lawson close to the village. However these have not been taken
up for affordable housing because of high development costs – many arguably
unnecessarily imposed by Council.
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Table of Yields: potential –v- realised Lawson
LEP 2005
DLEP 2013
Description
precinct
precinct

Potential
Yield units

Actual Yield
2009

Actual Yield 2014

VHA-LA01 –
San Jose Ave
(Stratford
Tower)

Precinct
R3 –
LA 03.

Site of former
Stratford SchoolLN18

16

zero

zero

VHA-LA02 –
Loftus Street

Precinct
R3 - LA02

9

zero

zero

VHA-LA03

B2-LA01

54

zero

Zero
None of the new shops
on GWH between New
St and school included
shop-top housing

VHA-LA03

R3-LA04

Site of the former
Blue Mountains
Council,
LN27 & 31
Area bounded by
GWH, Honour
Ave intersected by
Benang St, New St
and Staples
Crescent.
Area bounded by
GWH, Honour
Ave and Orient St
intersected by
Yileena Ave (has
only 4 vacant lots
3 of which face
GWH)

Total

If the mixed
development at 4
Honour Ave eventuates
three units will be built.
None of the 3 vacant
lots facing GWH
between Orient St and
honour Ave are likely
to be used for R3
because all are small,
all lack convenient
access and two belong
to owners who use them
to serve the
neighbouring property
i.e. church and council.
79

zero

Zero
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Example 3 Wentworth Falls

R6

R3
R2

The Character Zone R6 (dark pink) dominates housing options within 800 m of
the village and railway station (blue). There are only two very small areas of
medium density R3 (light red) one of these on the opposite side of the great
western highway.
R 2-(pale pink) (that allow for aged care residences) are located on the opposite
side of the great western highway or more than 800 metres (as the crows fly)
from the village.
The DLEP 2013 zonings mirror those of DLEP 2005 below
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The development patterns shown here in LEP 2005 are mirrored in DLEP2013
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Appendix 4 R6 –a character zoning?
R6 is meant to promote the conservation of existing old and large gardens of Leura,
Wentworth Falls and other mountain villages to maintain the upper mountain
character. This is achieved in LEP 2005 and now DLEP 2013 by restricting block sizes
to 1200 sq metres and providing other controls (eg site coverage, height restrictions).
However, large sections of these areas could hardly be described as requiring a ‘unique
character classification’ as shown in the photos below. It is ironic that character streets
(e.g. Westbourne St and parts of Pritchard street in Wentworth Falls support a mixture
of block sizes many less than 800 square metres).

48 Blaxland Road Wentworth Falls This property backs onto Lake Street and is
less than 800 m from the village and a short walk to the Lake. Its R6 zoning
prohibits a logical subdivision allowing a new dwelling fronting Lake Street. It
also illustrates that many areas within this character clas sification do not
appear to meet the criteria.

57 Pritchard St Wentworth Falls –This house in Pritchard Street is part of a
streetscape specially identified as a ‘period housing area’ in the Built Character
(Map BCH_0028) yet, the block size is only 700 sq metres.
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Examples of R6 from Leura that do not meet any ‘character definition’

280 Leura Mall, Leura
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24 Blackheath St Leura

33 Woodford St Leura

22 Victoria St Leura

28 Hartley Esplanade Leura
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Appendix 5-seniors housing is poorly
located
Example Wentworth Falls -Location of Seniors Housing

Seniors Housing, Falls Road at Wentworth Falls on the south side of the GWH
some 800 metres from the village and rail station. Location necessitates a
crossing of the dangerous Great Western Highway to access the village and rail
facilities.

This is the crossing of the Great Western Highway at Wentworth falls the scene
of many accidents (and some deaths) particularly involving large trucks.
Representations to RMS to have a red light camera installed and requests for an
overpass have been ignored. Consequently, our walking seniors must cross this
in order to access local shops and railway station.
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Police investigate three-vehicle crash - Wentworth Falls
Thursday, 13 March 2014 10:54:34 AM
Police are investigating following a crash involving a truck and two other vehicles in the Blue Mountains
yesterday.
About 7pm (Wednesday 12 March 2014), emergency services were called to the Great Western Highway at
Wentworth Falls.
Police have been told an east-bound truck hit the back of a Toyota Lexcen, which was stationary at the
intersection with Station Street. (This is where south-side residents must cross the road)
This car then crashed into the rear of a Mitsubishi Triton utility, which tipped on its driver’s side and slid about
10m along the road.
The Toyota caught on fire, but the occupants were able to get out safely.

20 | P a g e

Appendix 6 no response to requests for
village master plans
No satisfactory response has been received to the issues raised in this letter

Wentworth Falls Chamber of Commerce (Inc)
ABN 68 127 530 898

PO Box 51
WENTWORTH FALLS

NSW

2782

2nd July, 2012
The General Manager BMCC
Locked Bag 1005
Katoomba 2780
Dear Mr Greenwood,
Re: Request for development of a Master Plan for the future development of the shopping
precincts associated with the two private parking areas in Wentworth Falls Village.
The Chamber requests that BMCC develop and place on public exhibition a Master Plan
outlining the guidelines for the potential development of the shopping precincts associated
with the two private parking areas in Wentworth Falls Village.
The Chamber considers that given the potential for development of these two significant
components of the village and lack of any potential expansion of the village due to physical
constraints that a Master Plan should be implemented.
Such Master Plan is to guide the visual impact of any future development give the heritage
status of much of the village, the height of any such development, the provision of
underground parking from Plantation Street rather than from Station Street and the linking
of Station Street and Plantation Streets within any potential development.
The Chamber considers that a Master Plan for the potential development of these sites is
critical to maintain the integrity, character, heritage precinct and efficiency of parking and
traffic management of the village.
This request is not in response to the current development application of the McGrath site
in Wentworth Falls Village.
Thank you for consideration of this request.
Yours faithfully,
Lew Hird
President
Wentworth Falls Chamber of Commerce Inc.
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Attachments
1. Submission on DLEP 2013 by Urban Taskforce
2. Submission on DLEP 2013 by Urban Development Institute of Australia (UDIA)
NSW
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The Urban Taskforce represents Australia's most prominent property developers and equity financiers. We provide a
forum for people involved in the development and planning of the urban environments to engage in constructive
dialogue with government and the community.

5 March 2014
Mr Robert Greenwood
General Manager
Blue Mountains City Council
Locked Bag 1005
Katoomba, NSW 2780
email: submissiondlep2013@bmcc.nsw.gov.au
Dear Mr Greenwood,
F08616: Blue Mountains Draft Local Environmental Plan 2013
The Urban Taskforce considers the Blue Mountains local government area as unique. The
locality presents great opportunities to residents and visitors to enjoy environmental quality
that is world renown. The unique environmental attributes that attract many to the Blue
Mountains also presents many challenges, particularly in the areas of natural environmental
preservation, heritage conservation and the management of bushfire risk. We accept that
the local Council must carefully balance the desires of current residents and accommodate
growth while protecting the natural and built environment.
While we accept that the Council has a delicate balancing act to perform, we believe that
the draft Blue Mountains Local Environmental Plan 2013 ("the draft plan") tries to do more
than it's intended purpose. That is, the draft plan includes many zone objectives, clauses and
standards that are unnecessary, inappropriate for inclusion in a statutory plan or simply
wrong, discriminatory and anticompetitive. Clearly the Council has sought to translate its
current Local Environmental Plan into a standard instrument without sufficient review or
justification of the appropriateness of the existing controls. Furthermore, the complexity of
controls and degree of prescription in the draft plan will deprive the Blue Mountains of
investment and innovative solutions to meet the needs of existing and future residents. This
level of regulation is simply overkill. Other than the City for Sydney we can think of no other
NSW local environmental plan that even comes close to the level of regulation included in
the draft plan.
This kind of regulation will see investment driven elsewhere, to places where development is
encouraged and buildings aren’t designed by public sector regulation. Blue Mountains
Council should be trying to stimulate housing, retail and commercial development. Blocking
urban development by over-regulating may win votes at council elections, but it is not in the
interests of the broader community.
The draft plan is inconsistent with the intent of the standard instrument and inconsistent with
LEP drafting guidelines issued by the Department of Planning and Infrastructure. The Urban
Taskforce has reviewed the draft plan and objects to the draft plan in its current form
because:
1. the R6 Residential Character Conservation zone is not needed. The application of R2 low
density residential zone and use of a complementary development control plan would
provide the Council with sufficient control over development without the need to introduce
a new land use zone;
2. Council inserted zone objectives are not required. The vast majority of the Council inserted
zone objectivities add little value or clarity and are often subjective in nature. The standard
zone objectives are sufficient;
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3. underrepresentation of R3 – Medium Density Residential Zone. All residential areas within
800 metres of centres serviced by rail and all areas within centres not serviced by rail should
be zoned R3. Furthermore, previously zoned village housing/accessible housing area should
be zoned R3;
4. minimum lot sizes will hinder urban renewal as the lot sizes required for dual occupancy
and medium density development are overly generous.
5. Council inserted clauses relating to detailed design matters should be in a development
control plan. For instance, controls such as variation in building height, site coverage,
setbacks, preservation of period housing and the like should be removed from the draft plan
and if absolutely necessary translated into a Development Control Plan;
6. the use of Clause 4.6 is unreasonably limited to provide adequate flexibility to Council
and applicant to set aside development standards in certain circumstances.
7. clause 6.18 – consideration of character and landscape are detailed development
control matters and should not be in the draft plan;
8. clause 6.19 – Period Housing Area controls should be placed in a development control
plan, not the Local Environmental Plan;
9. clause 6.20 - Design Excellence is highly subjective and is better places in a development
control plan;
10. clause 6.21 – Active Street Frontages are better located in a development control plan;
11. clause 6.22 - Sustainable resource management is not required. The BASIX SEPP and
Environmental Planning and Assessment Act provides sufficient regulation;
12. clause 6.27 - Development in Industrial Zones is not necessary. Section 79C of the
Environmental Planning and Assessment Act provides sufficient direction when making a
determination;
13. clause 6.28 - District Supermarkets – Shops in Zone B1 Neighbourhood and Zone B2 Local
Centre should be deleted. This clause could be considered anticompetitive, preserves
existing retail monopolies and limits the communities access to affordable goods and
services;
14. clause 6.29 - Drive-in-take-away Food Outlets should be deleted as it is overly restrictive
and denies the community and visitors access to fast food services; and,
15. Part 7 of the draft plan should be deleted and such detailed controls placed in a
development control plan.
Our concerns are further detailed below.
1. R6 Residential Character Conservation Zone should be deleted
The careful use of the standard instrument R2-Low Density Residential zone, with the
appropriately worded local zone objectives and a complementary development control
plan would provide ample opportunity for Council to express the “uniqueness” of an area
perceived to possess a special character. The Standard Instrument already has thirty-four
(34) zones which provide the Council with great flexibility within a standard template. There
is no justification for the introduction of a new zone unique to the Blue Mountains local
government area. All reference to the R6 Residential Character Zone should be deleted from
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the draft plan. Furthermore, all areas zoned R6 within 800 metres of a town centre should be
zoned R2 or R3.
2. Council inserted zone objectives should be deleted
The standard instrument has zone objectives that are clearly worded, logical and actually
mean something. These standard zone objectives provide sufficient understanding of the
intention of the zone. While councils are permitted to add additional zone objectives, they
should only do so to add value or clarity. Unfortunately in the following instances, the zone
objectives do not achieve this. As is the case with the draft plan, the objectives are not
appropriate, vague or subjective.
The Urban Taskforce has made numerous submissions to State and Local Government on
draft local environmental plans. Our submissions have highlighted the importance of correct
and consistent language when drafting local environmental plans, particularly in relation to
plan aims and zone objectives. We have found many examples of councils inserting
additional objectives to zones that add nothing to the standard objectives. In many cases
the objectives added by council simply restate and/or reword the mandatory zone
objectives or seek to include matters as zone objectives that are development control
matters.
The NSW Department of Planning hold similar concerns with poor drafting practices
displayed by many local councils. Their concern culminated in the release of a LEP practice
note. Council will be aware that this practice note gives clear direction to Council when
drafting LEP aims and objectives. Specifically the LEP practice note advises that:
• In many instances there will be no need for a council to add any additional objectives;
• Aspirational objectives for the local government area that are supported by policies or
provisions outside of the LEP (e.g. community consultation process, development assessment
procedural matters, desired urban design outcomes or building development standard)
should not be included as a zone objective;
• Do not describe development control matters that are addressed through a development
control plan in objectives, e.g. design requirements, setbacks, building envelope, site
analysis or construction standards;
• Adding numerous local objectives could undermine the purpose of the zone. Councils
should generally add no more than two or three local zone objectives where this is
considered necessary;
• Councils should not add objectives where they only paraphrase mandatory objectives;
• Do not repeat matters set out in section 79C—Evaluation of the Environmental Planning
and Assessment Act 1979;
• Avoid using subjective language open to different interpretation, e.g. ‘well-designed’,
‘high quality’, ‘liveable’, ‘economically sound’ or a vague phrase such as ‘creating a sense
of place’.1
1 NSW

Department of Planning 2009. LEP Practice Note – Local environmental plan zone objectives. PN 09-005. 10
September 2009.

While we appreciate that Council would like to translate as much as it can from its existing
LEP to the draft plan, there are many instances where the LEP Practice note is not complied
with. In this regard, the Urban Taskforce highlights drafting concerns as detailed below.
Council has inserted the following objectives to the R1 General Residential Zone:
• To ensure that building form and design does not unreasonably detract from the amenity
of adjacent residents or the existing quality of the environment by its scale, height, bulk or
operation.
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• To enhance the traditional streetscape character and gardens that contribute to the
attraction of the area for residents and visitors.
These matters are considered development control matters and also matters that are to be
considered pursuant to section 79C of the Act. These objectives are contrary to the
Departments of Planning’s practice note and should be deleted from the draft plan.
Council has inserted the following objectives to the R2 Low Density Residential Zone:
• To ensure that development maintains and improves the character of residential areas, in
a manner that minimises impacts on existing amenity and environmental quality.
• To allow a range of non-residential land uses that are consistent with the predominant
scale and height of adjoining buildings and do not unreasonably detract from the amenity
of adjacent residents.
These matters are considered development control matters and also matters that are to be
considered pursuant to section 79C of the Act. These objectives are contrary to the
Departments of Planning’s practice note and should be deleted from the draft plan.
Council has inserted the following objective to the R3 Medium Density Residential Zone:
• To ensure that residential development contributes to the streetscape and has a scale
and character that is consistent with adjoining residential land uses and minimises adverse
impact on the amenity of residents.
These matters are considered development control matters and also matters that are to be
considered pursuant to section 79C of the Act. These objectives are contrary to the
Departments of Planning’s practice note and should be deleted from the draft plan.
All objectives for the R6 Residential Character Zone should be deleted as they relate to a
zone that should not be included in the draft plan. Furthermore, all of the proposed
objectives to the R6 Zone are considered development control matters and also matters
that are to be considered pursuant to section 79C of the Act. These objectives are contrary
to the Departments of Planning’s practice note and should be deleted from the draft plan.
In the B1 Neighbourhood Centre Zone Council has added the objectives:
• To ensure that development contributes to the creation of a distinct village identity.
In the B2 Local Centre Zone Council has added the objective:
• To promote the unique character of each of the towns and villages of the Blue Mountains.
It is impossible to determine if a development “promotes the unique character of towns and
villages of the Blue Mountains” because “unique character” is not defined in the plan, is
subjective and aspirational in nature. Such zone objectives, if permitted to remain, are open
to interpretation, misuse and will give rise to legal disputation.
Because there is nothing in the draft plan that identifies the “unique character” or "distinct
village identity" this statutory requirement will leave it up to consent authorities to form their
own opinion on this matter on an ad-hoc basis. This is an inappropriate provision for a
statutory plan. The most appropriate means to define and give due consideration to such
matters is to articulate what exactly the desired in the way of character in a development
control plan and then set development controls to encourage the development that is
compatible with the future character of the area. It is not appropriate to seek to deal with
such matters by way of zone objective.
Furthermore, these objectives are aspirational and subjective. What is development that
contributes to the creation of a distinct village identity or unique character of each of the
towns? How will this be measured or assessed objectively? Such objectives should only
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appear in a development control plan, if at all. These objectives are contrary to the
Departments of Planning’s practice note and should be deleted from the draft plan
In the B1 Neighbourhood Centre Zone Council has added the objective:
• To ensure that the non-residential uses are compatible with the residential uses and do not
unreasonably affect the residential amenity as a result of factors such as operating hours,
noise, loss of privacy, and pedestrian and vehicular traffic.
This objective seems to be at odds with purpose of a business zone. It places the needs of
the residential land user above the non-residential / business land use. The intent of a
business zone is to promote business. While we would strongly encourage mixed uses within
a business zone, we do not support zone objectives within a business zone that would limit
business activity.
Furthermore, the objective is also a development control matter and a matter that is to be
considered pursuant to section 79C of the Act. This objective is contrary to the Departments
of Planning’s practice note and should be deleted from the draft plan.
In the B1 Neighbourhood Centre Zone and B2 Local Centre Zone Council has added the
objective:
• To promote high quality urban design of built forms.
“High quality urban design” is a highly subjective phrase that is open to misinterpretation
and/or misuse. If the Council's intent is to encourage a specific type or style of development
then the appropriate location for such controls is within a development control plan. This
objective is subjective, a development control matter and a matter that is to be considered
pursuant to section 79C of the Act. This objective is contrary to the Departments of Planning’s
practice note and should be deleted from the draft plan.
In the IN1 General Industrial Zone Council has added the objective:
• To ensure that industrial development incorporates measures to mitigate operational
impacts from noise generation or pollution on the sensitive environment of the Blue
Mountains.
Minimising land uses conflict and preservation of amenity are core considerations set out by
section 79C of the Act. The consideration of matters such as building design and
environmental impact of development are also considered as part of the development
assessment process. There is no need for these matters to be repeated as a zone objective.
Means of protecting the environment can be readily detailed in a development control
plan and Council would expect that a statement of environmental effects lodged in support
of an industrial development proposal would detail pollution minimisation and
environmental protection strategies. This objective is contrary to the Departments of
Planning’s practice note and should be deleted from the draft plan. Council has inserted the
following zone objective in the IN2 Light Industrial zone:
• To provide greater opportunities for the location and growth of small businesses,
particularly those related to information technology and cultural industries such as arts and
design based businesses and associated production.
This objective is not only subjective in nature, but is also difficult to understand. What is
meant by "greater opportunities" is unclear and impossible to objectively assess because we
do not know what we are comparing too. Greater opportunities than where? Furthermore,
why is Council paying particular attention or favouring specific industries? Is council
proposing to offer incentives to information technology and cultural industries to locate in its
IN2 zones, or will council discourage industries other than information technology and
cultural industries. This objective is aspriational, subjective and will prove troublesome. Such
an objective should be deleted from the draft plan.
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Council has inserted the following zone objective to the E3 Environmental Management
Zone:
• To protect the natural bushland buffer between towns, to avoid ribbon development and
to conserve vistas of bushland obtained from public places and the Blue Mountains National
Park.
An objective so broadly worded will be open to interpretation and liable to misuse.
Conserving vistas of bushland obtained from public places and the National Park could
effectively mean from virtually anywhere from within the local government area, particularly
if the Council is to consider that a public place is to include roads. Furthermore, if the intent
of this objective is to protect or manage areas with special aesthetic values and to limit
development to only development that does not adversely impact upon those values, then
the standard zone objectives are sufficient. Hence the Council insert zone objective at best
merely repeats and rewords the standard instrument objective. Such an objective is
inconsistent with the Department of Planning practice note and should be deleted from the
draft plan.
Council has inserted the following zone objectives to the E3 Environmental Management
Zone:
• To ensure that the form and siting of buildings, colours, landscaping and building materials
are appropriate for, and harmonise with, the bushland character of the areas.
• To encourage landscaping and regeneration of natural bushland in areas with sparse tree
or canopy cover.
Site suitability for proposed development is a central concern of section 79C of the
Environmental Planning and Assessment Act 1979. Core to the development assessment
process is to ensure that a development proposal is able to be properly accommodated on
a site and that such development can be properly and safely accessed by vehicles and
pedestrians. The retention of natural features through a sensitive and responsive design,
appropriate for the site is also a matter addressed by the development assessment process;
a process that is guided by section 79C of the Act. There is no need to include such matters
as a zone objective.
These objectives relate to detailed design matters that are development control matters and
matters that are to be considered pursuant to section 79C of the Act. These objectives are
contrary to the Departments of Planning’s practice note and should be deleted from the
draft plan.
3. Underrepresentation of R3 – Medium Density Residential Zone
All local government areas in the Sydney Metropolitan Area will be required to meet housing
targets to meet expected population growth. Furthermore, all levels of government
understand the need to provide more housing that is affordable and well located. In this
regard, it is widely accepted that the greatest opportunity to meet housing needs, while
preserving natural areas and encouraging sustainable transport usage is by way of infill
development. Encouraging infill development is not only a sustainable means of meeting
housing targets, but is also a very effective means of achieving urban renewal. Therefore, it
is disappointing that a Council such as Blue Mountains Council who espouse conservation
values and a desire to meet housing affordability goals would not see the value in
promoting more infill development through the broader application of the R3 zone.
We argue that all residential areas within 800 metres of a B1 or B2 centre zone serviced by a
railway station should be zoned R3 medium density and all residential areas within 400
metres of a B1 or B2 centre zone not serviced by rail should be zoned R3 medium density.
4. Minimum lot sizes will hinder urban renewal
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As noted above, we argue that infill development and the resulting urban renewal is a
sustainable and effective means of achieving housing targets to meet the needs of
population growth. However, the Council has made this form a development difficult and
relatively unattractive to the market. Along with an underrepresentation of R3 medium
density zoning the Council has proposed overly generous minimum lot sizes for dual
occupancy and multi dwelling housing.
For instance, where this form of development is permitted, the minimum lot sizes are:
• attached dual occupancy 900sqm
• detached dual occupancy 1100sqm
• multi dwelling housing 1300sqm
We argue that dual occupancy (attached and detached), being a very low impact form of
infill development should be considered no different to a dwelling house and be permitted
on any lot that meets the minimum lot size for a dwelling house.
Multi dwelling housing should be permitted on a lot of 1200sqm or greater.
5. Council inserted clauses relating to detailed design matters should be in a development
control plan
Part 4 of the draft plan articulates development standards and the standard instrument
provides more than adequate opportunity for the council to regulate development.
Minimum lot size and subdivision controls, floor space ratio and height of buildings controls,
when supported by well formulated and drafted development control plans are very
effective and appropriate tools to manage development. This approach has been widely
used in many local government areas with equally challenging environmental and heritage
constraints with great effect. There is no need for Blue Mountains Council to simply seek to
translate existing development controls from existing local plans into the standard instrument
LEP. In this regard we question the need for clauses such as:
• 4.4A - Site coverage; and,
• 4.4B - Setback for development in Zone R6 Residential Character zone.
These detailed controls should not be considered as principal development standards,
rather these controls should be considered as development controls and be located in an
appropriate development control plan. It should be noted that we object the clause 4.4B
not only because it is a development control and should not be in a statutory plan, but also
because the Urban Taskforce objects to the R6 Residential Character Zone outright.
6. Use of Clause 4.6 is unreasonably limited in the draft plan
The Council would understand that cluse 4.6 replaces SEPP 1 and in this regard, clause 4.6
should be made available to provide the Council and applicant with flexibility to deal with
unforeseen circumstances. Clause 4.6 - Exceptions to Development Standards is important
and its use should not be limited. The intention of this clause is to provide flexibility in the
application of development standards and to provide better outcomes for and from a
development proposal.
By prohibiting the use of clause 4.6, Council is deprived from setting aside rules when their
application would be unreasonable and/or there are sound planning grounds to do so. This
is all that clause 4.6 would permit. There is no public policy reason why Council should not
have the ability to set aside development standards that are "unreasonable or
inappropriate in the circumstances of the case".
The process for the consideration of an exception to a development standard is rigorous
and requires the consent authority and the Director General of the Department of Planning
and Infrastructure to be satisfied that the non-compliance with the development standard
can be supported on planning grounds and is in the public interest. There is ample
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opportunity to ensure that a contravention of development standard is properly considered.
It is for this reason that excluding standards from the operation of this clause is not warranted
and potentially limits good development outcomes. In this regard, the Urban Taskforce
objects to the following exclusions to the use of clause 4.6:
• (d) clause 4.1E (7) (which relates to the area of a development space within the E3
Environmental Management and E4 Environmental Living zones) as this cluse does not allow
for unforseen environmental constraints and/or engineered solutions that enable suitable
development for the location; and
• (f) clause 6.28 (which relates to the maximum gross floor area of shops within Zone B1
Neighbourhood Centre and Zone B2 Local Centre) as clause 6.28 is an anticompetitive
clause and if permitted to remain in the statutory plan must be open to challenge. More
comment on clause 6.28 is offered below.
Council must avoid limiting the application of clause 4.6. Unreasonable limitation could be
to the detriment of the applicant, community and Council.
7. Clause 6.18 Consideration of character and landscape should not be in the draft plan
This objectives of this Council inserted clause is:

to promote the design of residential properties that are consistent with, or enhance, the established
character of the buildings, gardens and the streetscapes of the villages within the Blue Mountains. In

determining whether development contributes to the character of the locality, noting that
character is not defined in the draft plan, the consent authority is to consider a number of
matters such as:

(a) the scale and massing of any proposed building, and
(b) the use of building materials, including colours and finishes, and compatibility with the
characteristics of the site and the locality, and
(c) the building form and design, ensuring the building is articulated and varied, and provides a finegrained residential built form and an individual dwelling identity and street address, and
(d) the location of buildings on the allotment and the relationship of the building to the public street,
and
(e) the measures to minimise any potential impacts on the amenity of any adjoining residents, and
(f) the activation of street frontages, which are to provide direct views from living areas, where possible,
to the public street, and
(g) the garden setting, which should establish a standard of presentation at least comparable with
adjacent dwellings and parks or the immediate landscape setting.

All of these matters are detailed development control matters and have no place in the
draft plan. If the Council is of a mind to define residential character and establish a means
of assessing development suitability against character, then these matters should be
detailed within a development control plan.
Clause 6.18 should be deleted from the draft plan.
8. Clause 6.19 – Period Housing Area should be deleted from the draft plan
The objectives of this Council inserted clause to identify and protect period housing by:

(a) retaining and ensuring the traditional streetscape and character of older residential areas
incorporating Victorian, Edwardian, Federation, Inter-War or Art Deco building styles that are an, and
(b) preserving housing stock that pre-dates 1946 from demolition where these buildings are an
important contributor to the traditional streetscape character, and
(c) ensuring that new development complements the traditional streetscape character of the
surrounding area.
(2) This clause applies to land identified as ‘Period housing area’ on the Built Character Map.

The Urban Taskforce objects to this clause as it usurps proper heritage provisions. That is, if the
Council is able to properly justify the heritage significance of precincts within the local
government area, then clause 5:10 is the appropriate means of dealing with this matter. We
suspect that the reason the Council has sought to translate these clauses from its existing LEP
to the draft plan is that Council would not be able to justify the use of clause 5.10 and must
rely on the use of draft clause 6.19 as a "back-door" heritage provision clause.
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Heritage conservation is certainly a matter worthy of consideration and clause 5.10 of the
standard instrument is designed to ensure that heritage matters are properly dealt with.
Furthermore, design matters to ensure consistency with existing building and streetscape are
most effectively guided by development control plans and should not appear in a local
environmental plan.
Council’s inserted clause 6.19 should be deleted from the draft plan.
9. Clause 6.20 - Design Excellence should be in a development control plan
The draft plan includes a design excellence clause that uses highly subjective wording
providing the Council with complete flexibility to determine what is considered to be design
excellence. For instance, in considering whether the development exhibits design
excellence, the Council will have regard to:
• whether a high standard of architectural design, materials and detailing appropriate to the
building type and location will be achieved,
• whether the form and external appearance of the development will improve the quality
and amenity of the public domain,
These terms are highly subjective and should not appear in a local environmental plan. The
appropriate location of detailed design excellence matters is a development control plan.
Clause 6.20 should be deleted from the draft plan and placed into a development control
plan.
10. Clause 6.21 – Active Street Frontages should be in a development control plan
Council proposes the introduction of a clause regulating active street frontages in certain
areas. While we acknowledge that street level activity is beneficial in certain locations this
does not mean that government regulation can force this to take place when it is not
commercially viable.
Main street exposure is important for the success of retail and commercial businesses. Streets
and centres with high levels of pedestrian traffic are obviously prime locations for retail
premises and such premises will naturally establish in these locations. There is no need for
planning regulation, prescribing retail or other forms of non-residential development at
ground level and/or prohibiting residential uses on the ground level. Generally speaking,
non-residential uses will naturally want to locate in these areas.
If the objective for insisting on retail and business activity at ground level is to also enhance
passive surveillance and public safety, forcing retail in non-viable locations will ensure that
passive surveillance does not eventuate. That is, businesses will not go where they cannot
survive. Therefore, insisting on active street frontages, regardless of exposure to clientele, in
reality means that streets where retail is not viable remain empty and ghostlike.
It makes more sense to permit viable development at ground level that is designed in such a
way to encourage street level articulation and multiple entries where appropriate,
regardless of use. For example, if designed to be adaptable, a ground floor residence can
be converted into a business or retail premises when there is a market for such business.
Some of Sydney’s most successful retail strips have been extended through the conversion
of residential premises.
The Urban Taskforce believes that controls that relate to street level activity are not required,
but if Council feels that it must have such controls, if appropriate, we argue that controls are
better placed in a development control plan. Clause 6.21 should be deleted from the draft
plan.
11. Clause 6.22 - Sustainable resource management is not required
As Council would be well aware, the Environmental Planning and Assessment Act requires
the consideration of the principles of “ecologically sustainable development” in the decision
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making process. The term, “ecologically sustainable development” is already extensively
defined and detailed under the Act.
The concept of “ecologically sustainable development” already requires:
• environmental protection;
• the integration of economic and environmental decision-making;
• inter-generational equity in decision-making;
• the application of the precautionary principle; and
• respect for biodiversity.2
2 The

Environmental Planning and Assessment Act 1979 already defines the phrase “ecologically sustainable
development” to mean all of the things set out in section 6(2) of the Protection of the Environment Administration
Act 1991. Section 11 of the Interpretation Act 1987 makes clear that when the phrase “ecologically sustainable
development” is used in a local environment plan, it has the same meaning as in the Act.

Therefore, the Council already has the authority and is obliged to consider ESD which
includes sustainable resource management when making a determination of a
development application. Furthermore, the existence of the BASIX SEPP reinforces the need
to consider resource management when considering residential development. There is no
need for added prescription as proposed in the draft plan.
Council should rely on the ESD provisions within Act and BASIX SEPP and must not introduce
additional prescription in the form of clause 6.22.
12. Clause 6.27 - Development in Industrial Zones should be deleted from the draft plan
This council inserted clause seeks to ensure that reasonable measures are in place to reduce
the impact of industrial activities on surrounding residential land uses. The clause requires
that the Council consider matters including:
(a) the relative building scale, bulk, design and height and the siting of the proposed development,
and
(b) the retention of acoustic and visual privacy of residents of properties in the residential zone, and
(c) the hours of operation of the proposed development, and
(d) levels of traffic generation of the proposed development, and
(e) any noise, light, dust and odour nuisance likely to be generated by the proposed development,
and
(f) over-shadowing of, and retention of solar access by, properties in the residential zone.

These are all detailed development control matters that must be considered pursuant to
section 79C of the Environmental Planning and Assessment Act. There is no need for these
matters to be included in the draft plan.
Clause 6.27 simply replicates matters for consideration under the Act and therefore should
be deleted from the draft plan.
13. Clause 6.28 - District Supermarkets – Shops in Zone B1 Neighbourhood and B2 Local
Centre is anticompetitive and should be deleted from the draft plan
The mandatory zone objectives for zones Zone B1 Neighbourhood and B2 Local Centre are
comprehensive and clearly set the purpose of these zones. The permissible land uses are
also clear and appropriate for such business zones. However, the Council has proposed a
clause that seeks to limit the size of shops in the majority of these business zones to 1500sqm.
Obviously this clause has been introduced to the plan as an attempt to protect some form
of centres hierarchy or a simplistic means of preserving existing character, whatever that
may be. As it stands, the Council inserted clause will enable restriction of commerce,
limitation of choice and will in all likelihood hamper the evolution of centres.
Even if a particular land use is permitted and meets the mandatory zone objectives, this
council introduced clause will enable growth in centres to be limited. The effect of this
clause is obvious. Even where retail land uses are permitted, the incentive to invest in retail
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developments is discouraged by limiting the amount of floor area permitted in a location
and also other existing centres are protected from competition.
This approach is not responsive to community needs. In particular, it fails to recognise that
restricting development in one locality will not necessarily mean the same level of
development will occur in the favoured location. The Council may say that the objective of
this clause is to preserve character, but what it really does is preserve existing monopolies
and effectively denies the community access to full line supermarkets.
In the end, introducing a clause that limits floor space simply removes the opportunity for
competition, ensuring that the community pays more than they should. Limiting the
opportunity for a competitive retail environment robs the community of the opportunity to
access a wide variety of competitively priced items in their locality. A limitation on shops
really means that people need to drive further to satisfy their shopping needs. Planning rules
should be encouraging behaviour that reduces vehicle kilometres travelled, not reinforcing
old-style separations of land use that force people to drive further.
The Australian Competition and Consumer Commission (ACCC) found that competition in
grocery retailing was being limited by town planning laws.3 It concluded that zoning and
planning regimes act as an artificial barrier to new supermarkets.
Australian Competition and Consumer Commission, Report of the ACCC inquiry into the competitiveness of retail
prices for standard groceries (2008).
4 Productivity Commission, The Market for Retail Tenancy Leases in Australia (2008).
5 Australian Government Productivity Commission Draft Research Report. Feb 2011. Performance Benchmarking of
Australian Business Regulation: Planning, Zoning and Development Assessments, pp.238-251.
3

The Productivity Commission found that planning laws were contributing to the difficulties of
small retail tenants negotiating with “oligopolistic” shopping centre landlords. 4 The
Productivity Commission also found that restrictive zoning can act to constrain competition
in a number of ways including:
• reduced number of businesses in an area;
• reduced scope for new entrants; and,
• reduced diversity of products.
Furthermore, restrictive land use zoning results in longer travel times and increased cost of
appropriately zoned land.5
In his report Choice Free Zone, Professor Allan Fels found that larger format stores offer basic
food items for up to 18 per cent less and up to 28 per cent less for other household products.
The Australian Government’s Bureau of Infrastructure, Transport and Regional Economics
found that consumers paid 17 per cent more when they did not have ready access to a
large format grocery store.
The Council inserted clause 6.28 is considered overly restrictive and anti-competitive and
should be deleted from the draft plan.
14. Clause 6.29 - Drive-in-take-away Food Outlets denies the community and visitors access
This Council inserted clause seeks to limit drive-in take-away food outlets to major nonhighway locations. However, drive-in-take-away food outlets don’t want to locate in nonhighway locations. Hence in reality, the clause simply prohibits drive-in-take-away Food
Outlets from the Blue Mountains local government area.
This clause robs the community and visitors access to a legitimate food offering and may
also be considered anticompetitive as it simply protects to interests of existing food outlets
by preventing new entrants to the market.
Anticompetitive clauses such as Clause 6.29 should be deleted from the draft plan.
15. Part 7 of the draft plan should be deleted
The entire Part 7 of the draft plan seeks to:
retain the distinct character of each village within the Blue Mountains by providing specific precinct
objectives for the development of land within nominated precincts

While the Urban Taskforce has serious concerns with Council’s desire to freeze a locality in
time or limit investment and progress into its town centres, it is argued that Part 7 should not
be in the draft plan as it is a detailed development control matter that is better placed in a
development control plan.
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The LEP provides comprehensive zone objectives. These objectives articulate and describe
the intension of the zone. The suitability of development is measured against the zone
objectives. Furthermore, the LEP provides a detailed set of standards that must be adhered
to. These standards seek to ensure that development meets the objectives of the zone and
does not unreasonably interfere with local amenity. The opportunity to provide more
detailed control is provided within a development control plan. Furthermore, the
Environmental Planning and Assessment Act requires careful consideration of development
proposals, to ensure that development is appropriate for the locality. There is already
adequate controls in place to ensure development outcomes are appropriate to a locality
without the need for the imposition of more controls as proposed in Part 7 of the draft plan.
The additional controls suggested are subjective and open to interpretation and may be
used to limit or otherwise prohibit permissible development. These controls will simply cause
confusion and disputation.
A standard instrument local environmental plan which includes appropriate aims and
objectives, supported by a development control plan with simple development standards is
sufficient. There is no need for additional controls as suggested in Part 7 of the draft plan.
Part 7 should be deleted in its entirety from the draft plan and transferred into a development
control plan.
Notwithstanding any of the above, the Urban Taskforce wishes to highlight its concern with
Council’s significant departure from the standard instrument and insistence in translating
much of its current LEP into the standard instrument. There are many instances where this
translation is not appropriate and/or where the planning controls being translated are simply
not necessary. While we accept that the Blue Mountains local area is special, the Blue
Mountains Council is not the only local government that must deal with challenging
environmental and heritage issues, while maintaining a standard instrument LEP. For instance,
Ballina, Port Macquarie-Hastings and Port Stephens are faced with challenging
environmental conditions unique to their locality and while we don’t agree with everything
in their local environmental plans, we do recognise their efforts to adopt a standard
template LEP without the level of prescription suggest by Blue Mountains Council. Even
Leichhardt and the City of Sydney have been able to make the standard instrument work
under extremely challenging circumstances. Again, while we don’t agree with all that is
within their plans, we must acknowledge their efforts to work with the standardisation
process.
Furthermore, it seems that the Council has forgotten that the local environmental plan is only
one component of the planning system. There are many other pieces of legislation that
provide the assurances that the Council may seek. In fact, we would argue that the
Environmental Planning and Assessment Act and Regulation, the Threatened Species
Conservation Act and the many State Environmental Planning Policies provide ample
opportunity to the Council to manage its environment without overly relying on their local
plan.
The Urban Taskforce trusts that the Council will accept these comments as our contribution
to the plan making process and we hope that they will be considered in the spirit in which
they are offered. Should you require any further clarification of the content of this
correspondence, please feel free to contact the Manager, Planning and Policy, Gilbert de
Chalain on 9238 3937 or myself on telephone number 9238 3927.
Yours sincerely
Urban Taskforce Australia
Chris Johnson AM
Chief Executive Officer
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5 March 2014
General Manager
Blue Mountains City Council
Locked Bag 1005
Katoomba NSW 2780
Email: submissiondlep2013@bmcc.nsw.gov.au
Re: Draft Blue Mountains Local Environmental Plan 2013 – UDIA NSW Submission
The Urban Development Institute of Australia (UDIA) NSW appreciates the opportunity to comment
on the draft Blue Mountains Local Environmental Plan 2013 (draft LEP). As the peak industry body
representing the interests of the urban development sector, UDIA NSW believes its views warrant
consideration from Council in its assessment of the draft LEP.
UDIA NSW supports Council’s efforts to consolidate its current LEPs into the Standard Instrument
LEP. However, we are concerned with a number of provisions within the draft LEP, which deviate
considerably from the Standard Instrument LEP template. UDIA NSW believes that a number of the
provisions are confusing and will severely restrict some land owners of their ability to realise the
value of their properties. Our concerns are detailed below.
Clauses 1.2A and 2.3A
Under Section 79C of the Environmental Planning and Assessment Act 1979 (EP&A Act) a consent
authority is required to make a number of consideration, including the provisions of any
environmental planning instrument, such as an LEP. UDIA NSW believes that this sufficiently
requires any assessment of a development application to consider the objectives of the LEP in
general and any specific zone objectives.
Inserting an additional clause that requires any future development to “comply” with the objective
of the draft LEP objectives and zone objectives is unnecessary and should be removed.
Clause 2.1 and Land Use Table – R6 Residential Character Conservation
The application of an additional zone is inconstant with the Standard Instrument LEP and adds an
unnecessary and unjustifiable restriction on the ability of home owners to use their property. UDIA
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NSW believes that if Council wishes to maintain the character of a particular area, it can do this
through guides in Development Control Plan.
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The application of a new and untested zone is not considered appropriate or necessary given other
alternatives. As such, any reference to the R6 zone should be removed.
Clause 6.19 Period Housing Area and Part 7 Locality Management
UDIA NSW believes that applying such a clause and restriction on a property is unduly restrictive
and excessive. As mentioned above, ensuring that the character of an areas is maintained can be
done so through guides within a DCP and does not need to be set in the Drat LEP.
Placing these restrictions in the Draft LEP will severely restrict the ability of a home owner to
renovate or knock down and rebuild their dwellings without complying with these onerous
provisions. Additionally, the range of reports that would be required would add significant cost to
any future plans to renovate or rebuild.
UDIA NSW believes that clause 6.19 and Part 7 should be removed from the Draft LEP.
Please note that UDIA NSW will be forwarding this submission to Planning and Infrastructure. If you
wish to discuss this matter further please contact Peter Naidovski, Manager, Policy and Research,
on 02 9262 1214 or pnaidovski@udia-nsw.com.au or myself in this regard.
Yours sincerely
Stephen Albin
Chief Executive
Cc: Mr Marcus Ray, ED Planning Reform & General Counsel: Marcus.Ray@planning.nsw.gov.au
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